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Introduction 

The New Jersey Parties1 have opposed the American/British Airways alliance 

because it would drastically reduce, if not eliminate, airline competition between New 

Jersey and the United Kingdom, causing severe harm to New Jersey’s economy, which 

is still struggling to recover from the downturn following the September 11 terrorist 

attacks.2  Comments submitted earlier this week by the Department of Justice, 

Continental, Delta, Northwest, Virgin Atlantic and the Houston Parties confirm the 

overwhelming anticompetitive effects of such an alliance, show that open skies without 

open access to competitively-viable slots and facilities at London Heathrow cannot cure 

                                                 
1  The New Jersey Parties include the City of Newark, the New Jersey State 

Chamber of Commerce, the New Jersey Alliance for Action, the New Jersey 
Business and Industry Association, and the Regional Business Partnership. 

2  See Reply of the New Jersey Parties in Dockets OST-2001 and 10388, filed 
November 9, 2001  (“NJP Reply”). 
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those anticompetitive effects and prove that sufficient slots and facilities are simply 

unavailable.  The proposed merger of United and bmi, both major slotholders at London 

Heathrow airport, would compound these anticompetitive effects.  The Connecticut/New 

Jersey/New York region served by Newark International Airport is the largest travel 

market in the U.S. for domestic and international travel, and the current restrictions on 

slots and facilities at London’s Heathrow and Gatwick airports make it impossible for 

other airlines serving Newark International Airport to compete effectively with an 

immunized American/British Airways alliance.  The proposed alliances should be 

rejected because they will decrease service options and increase prices for U.S.-U.K. 

air transportation for New Jersey travelers and businesses unless Newark International 

Airport’s hub carrier, Continental, is able to secure sufficient competitive slots and 

facilities at London Heathrow to offer meaningful competition for the combined 

American/British Airways and United/bmi operations. 

In support of its position, the New Jersey Parties state as follows: 

1. As Continental recognizes, “[I]t is perverse to suggest that the public 

interest could benefit from allowing the four U.S. and U.K. carriers with the most 

coveted London slots and facilities to combine, jointly set fares and fix capacity, 

eliminate actual or potential competition with their partners and build fortresses at 

London Heathrow through de facto mergers.”  (Continental Answer and Supplemental 

Comments, filed December 17, 2001, at 3.)  Concentrating scarce London Heathrow 

slots in two immunized alliances is bad for competition, travelers and shippers.  The 

New Jersey Parties have already shown that the proposed American/British Airways 

combination, by itself, is anti-consumer and anticompetitive.  (NJP Reply at 3-4.)  The 

Department of Justice agrees that “[a]pproval of the AA/BA transaction threatens a 
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substantial loss of competition and higher prices for a large number of consumers” and 

“approval of the AA/BA alliance would significantly increase concentration in the New 

York –LHR market.”  (DOJ Comments at 3.)  DOJ considers Newark and New York 

(JFK) a single market, which demonstrates that Newark flights compete effectively with 

flights at JFK.  Less competition and higher prices would have dire economic 

consequences for the traveling public and business community in the Connecticut/New 

Jersey/New York region served by Newark International Airport.  Businesses that 

depend on Newark International Airport must have competitive access to air 

transportation services to and from the U.K. at reasonable rates if those businesses are 

to flourish, and the only way to secure such service options and achieve such rates is 

through free and open competition among carriers.  The American/British Airways 

alliance is designed to, and would, eliminate competition from other airlines.  Without 

such competition, passengers and shippers would be forced to pay more to travel and 

ship between Connecticut/New Jersey/New York and the U.K. 

2. The New York (EWR and JFK)-London Heathrow market is one of the 

overlap markets in which DOJ concludes that an American/British Airways combination 

“would produce substantial increases in concentration for business passengers” and 

where “significant price increases can be expected” without realistic prospects for entry.  

(DOJ Comments at 31 and 32)  Continental, Delta, Northwest and Virgin have all shown 

that there are no realistic prospects for entry at London Heathrow because there are no 

available slots or facilities there.  DOJ figures show that American/British Airways would 

have a combined frequency share of 64% and a combined premium passenger share of 

63% in the Newark/New York – London Heathrow market.  (DOJ Comments at 31.)  In 

addition to dominating the market, an immunized American/British Airways alliance 
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would have the strongest sales and distribution networks in the U.S. and Europe, which 

would lead to further dominance.  Consumers and businesses in New Jersey depend on 

effective competition on air transportation routes between Newark/New York  (JFK) and 

London, and they would be adversely affected by the American/British Airways 

dominance in the area served by Newark International Airport.  New Jersey’s overall 

economy is closely linked to the U.K. and London is also the primary gateway to the rest 

of Europe.  Access to effective air transportation at reasonable rates is essential to 

keeping New Jersey competitive in trade and commercial activities.  Approval and 

immunization of the American/British Airways alliance would create an anticompetitive 

environment in which service would deteriorate and cargo rates and ticket prices would 

escalate.  Indeed, since both American and British Airways serve Newark-London 

Heathrow, Newark would lose one competitor immediately if the Department immunizes 

the proposed alliance. 

3. The DOJ Comments also confirm the New Jersey Parties’ previous view 

that London Heathrow is a separate market and that London Gatwick is a poor 

substitute for London Heathrow. (NJP Reply at 6; DOJ Comments at 23.)  Heathrow 

access is important to New Jersey businesses because Heathrow is close to the center 

of London, provides convenient and comprehensive connections to the rest of Europe 

and beyond, and is surrounded by commercial areas.  DOJ agrees there is already a 

premium for Heathrow service.  If government authorities permit American and British 

Airways to join together to set prices at Heathrow, the result will be even higher fares 

and air cargo rates for New Jersey travelers and shippers because other airlines there 

will be unable to approach American/British Airways’ frequencies, operating flexibility 

and ground facilities.  As previously shown, the proposed American/British Airways 
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combine would have a virtual shuttle service, in the Newark/New York-London 

Heathrow market with the ability to expand even further.  The only way to compete with 

such a shuttle service would be with a substantial number of well-timed slots operated 

by the hub carrier at Newark International Airport. 

4. Because the anticompetitive effects of a combined American/British 

Airways alliance will lead to fewer options at higher fares and cargo rates, the New 

Jersey Parties continue to advocate disapproval of the alliance.  If the Department 

nonetheless decides to permit this anticompetitive alliance to proceed, competitors of 

the alliance must be able to operate all the flights they deem necessary and to add 

flights as the market or competitive conditions demand.  DOJ says “at least seven daily 

round trips” must be made available to replace competition from American in the 

Newark/New York-London Heathrow market if the alliance is approved and immunized.  

(DOJ at 50, emphasis added.)  Continental, which is the only airline with a true 

Newark/New York hub, must have at least six daily nonstop roundtrips between its 

Newark International Airport hub and Heathrow.  DOJ recognizes that “Continental’s 

hub at Newark would give it a strong set of ‘products’ to bundle with its London service 

in bids to corporate customers.”  (DOJ Comments at 45.)  With Continental leading the 

way, Newark International Airport is rapidly becoming the preferred gateway in the New 

Jersey/Newark/New York area for international traffic.  Newark’s hub carrier, 

Continental, must have adequate frequencies, slots and ground facilities to compete 

with the American/British Airways stronghold at JFK, if Newark International Airport is to 

continue to provide essential competition for JFK between the U.S. and London 

Heathrow.  Continental operates the only true hub at Newark/New York, with 279 daily 

flights serving 110 cities, including 17 daily flights serving 16 transatlantic destinations.  
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(Continental Answer at 28)  Continental already has the largest share of New York 

traffic (22%), above American which has a 19% share.  Recent improvements, including 

the only New York area airport train connection to Midtown Manhattan, make Newark 

International Airport the most convenient airport in the New York/New Jersey area, and 

an exceptionally attractive alternative to New York (JFK).  Unless Continental has a 

minimum of 12 London Heathrow slots and related facilities for six well-timed roundtrip 

Newark/New York-London flights, however, Continental and Newark will not be able to 

compete with the dominance and virtual shuttle service offered by American/British 

Airways at New York (JFK). 

5. The London Heathrow slots provided for new Continental service must not 

only be well-timed, but also must be accompanied by competitively viable ground 

facilities, as proposed by Continental and others. Slots are not useful without enough 

gates and piers at convenient locations to accommodate the flights and other facilities 

comparable to those of American and British Airways, such as ticket counters and 

airport lounges in prime locations to enable new entrants such as Continental to provide 

competitive customer service.  Since “[c]ombining the U.S.-London service of American 

and British Airways through an immunized alliance will result in immediate competitive 

harm” (DOJ Comments at 54, emphasis added), new entrants must have their 

competitive London Heathrow slots and facilities before American/British Airways and 
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United/bmi are allowed to merge.3  

6. The New Jersey Parties believe the DOJ Comments underestimated the 

anticompetitive effects of the American/British Airways merger to the extent that DOJ 

“assume[d] that the competitive situation will not be fundamentally altered by September 

11 attacks and their aftermath.”  (DOJ Comments at 7.)  As DOJ recognizes, however, 

the Department “should be more cautious about approving” the American/British 

Airways agreement if the Department disagrees with DOJ’s assumptions about the 

expected pace of post-September 11 recovery.  (Id.)  As Continental has shown, 

dramatic downsizing and other changes in the aviation industry since September 11 

warrant careful review before approving the unprecedented American/British Airways 

alliance.  (See Continental Answer at 21-22.)  Given the uncertainty about the future 

effects of the September 11 events, the New Jersey Parties urge the Department not to 

approve the proposed alliances hastily.   

Conclusion 

With or without the proposed United/bmi alliance, the proposed American/British 

Airways alliance must be disapproved so New Jersey’s air travelers and cargo shippers 

between the U.S. and London will not have to pay monopoly prices to an alliance that 

has foreclosed meaningful competition.  If the alliance is approved, however, the 

                                                 
3  As previously recommended by the New Jersey Parties, American and British 

Airways must be required to divest enough competitively-viable slots and ground 
facilities, permanently, without compensation, for service by Continental and 
other new entrants between their U.S. hubs and London Heathrow.   
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Department must first assure that Continental -- Newark International Airport’s hub 

carrier and the only carrier with a true Newark/New York hub -- has the competitively-

viable, well-timed slots and facilities it needs at London Heathrow to begin to provide 

critical competition American/British Airways for the thousands of passengers and 

shippers who depend on Newark International Airport. 

Respectfully submitted, 
 
 
 
/s/ Mayor Sharpe James   
Mayor Sharpe James 
The City of Newark 
 
 
/s/ Joan Verplanck    
Joan Verplanck, President 
New Jersey State Chamber of Commerce 
 
 
/s/ Philip Beachem    
Philip Beachem, President 
New Jersey Alliance for Action 
 
 
/s/ Joseph Gonzalez, Jr.   
Joseph Gonzalez, Jr., President 
New Jersey Business and Industry Association 
 
 
/s/ Chip Hallock    
Chip Hallock, President 
Regional Business Partnership 
 
 
 

December 21, 2001
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CERTIFICATE OF SERVICE 

 
 

I certify that I have this date served a copy of the foregoing document on all 

parties on the attached service list in accordance with the Department’s Rules of 

Practice.  

 

/s/ Linda S. Eastman    
Linda S. Eastman 

 
December 21, 2001 
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SERVICE LIST 
 

Carl B. Nelson, Jr. (AA) 
Associate General Counsel 
American Airlines, Inc. 
1101 17th Street, N.W. 
Suite 600  
Washington, D.C.  20036 

 

Mr. Brian T. Hunt (ATA) 
Vice President and General Counsel 
7337 West Washington Street 
Indianapolis, IN  46251 

James W. Tello (ATI) 
P. O. Box 66824 
Washington Square Station 
Washington, D.C.  20035 

 

Jeffrey A. Manley (UAL) 
Wilmer, Cutler & Pickering 
2445 M Street, N.W. 
Washington, DC  20037 

Edward P. Faberman (ACA) 
Ungarreti & Harris 
1500 K Street, N.W. 
Suite 250 
Washington, DC 20005 

 

Don H. Hainbach (British Airways) 
Boros & Garofalo, P.C. 
1201 Connecticut Avenue, N.W. 
Suite 700 
Washington, DC  20036-2605 

John L. Richardson, Esq. (Amerijet) 
Crispin & Brenner, P.L.L.C. 
1156 15th Street, N.W. 
Suite 1105 
Washington, DC  20005 

 

Marshall S. Sinick (Florida West) 
Squire, Sanders & Dempsey L.L.P. 
1201 Pennsylvania Avenue, N.W. 
Suite 500 
Washington, DC  20004 
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Joanne W. Young (America West) 
Baker & Hostetler LLP 
1050 Connecticut Avenue, N.W. 
Suite 1100 
Washington, DC 20036 

 

Robert D. Papkin (BMI) 
Squire, Sanders & Dempsey, LLP 
1201 Pennsylvania Avenue, N.W. 
Suite 500 
Washington, DC  20004 

Nathaniel P. Breed (FedEx) 
Shaw Pittman 
2300 N Street, N.W. 
Washington, DC 20037 

 

Rebecca L. Taylor (City of Houston) 
Leftwich & Douglas 
1401 New York Avenue, N.W. 
Washington, D.C.  20005-3922 

Rachel B. Trinder (City of Houston) 
Zuckert, Scoutt & Rasenberger, L.L.P. 
888 17th Street, N.W. 
Suite 600 
Washington, DC  20006 

 

Russell Pommer (Atlas Air) 
Verner, Liipfert, Bernhard, 
  McPherson and Hand, Chartered 
901 - 15th Street, N.W. 
Suite 700 
Washington, DC  20005-2301 

 
Robert E. Cohn, Esq. (Delta) 
Shaw Pittman 
2300 N Street, N.W. 
5th Floor 
Washington, DC  20037 

 

Richard P. Taylor (St. Louis Parties) 
Steptoe & Johnson LLP 
1330 Connecticut Avenue, N.W. 
Washington, DC  20036 
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Michael F. Goldman (Air France) 
Silverberg, Goldman & Bikoff, L.L.P. 
1101 30th Street, N.W. 
Washington, DC 20007 

 

Jonathan Blank (State of MD) 
1735 New York Avenue, N.W. 
Suite 500 
Washington, D.C.  20006-4759 

Kevin Borland (Polar Air) 
Polar Air Cargo, Inc. 
100 Oceangate, 15th Floor 
Long Beach, CA  90802 

 

Megan Rae Rosia (Northwest) 
Managing Director, Government 
  Affairs, and Associate General 
  Counsel 
Northwest Airlines, Inc. 
901 Fifteenth Street, N.W. 
Suite 310 
Washington, DC  20005 

Donald T. Bliss (US Airways) 
O’Melveny & Myers LLP 
555 13th Street, N.W. 
Suite 500 West 
Washington, D.C.  20004-1109 

 

David L. Vaughan (UPS) 
Kelley Drye & Warren LLP 
1200 19th Street, N.W. 
Suite 500 
Washington, DC  20036 

Edgar N. James (APA) 
Marie Chopra 
James & Hoffman, P.C. 
1146 19th Street, N.W., Suite 600 
Washington, D.C.  20036 

 

Ronald P. Brower, Esq. (Virgin) 
Hogan & Hartson, L.L.P. 
555 Thirteenth Street, N.W. 
Washington, DC  20004-1109 
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U.S. TRANSCOM/TCJ5-AA 
Attention:  Air Mobility Analysis 
508 Scott Drive 
Scott AFB, IL  62225-5357 

 

Stephen H. Lachter (DHL) 
1150 Connecticut Avenue, N.W. 
Suite 900 
Washington, D.C.  20036 

Paul M. Ruden (ASTA) 
Senior Vice President 
Legal & Industry Affairs 
American Society of Travel Agents, Inc. 
110 King Street 
Alexandria, VA  22314 

 

Deputy Director, AFS-2 
Flight Standards Service 
Federal Aviation Administration 
800 Independence Avenue, S.W. 
Washington, D.C.  20591 

Nancy S. Sparks (FedEx) 
Senior Attorney 
Legal and Regulatory Affairs 
Federal Express Corporation 
3620 Hacks Cross Road 
Building B, 3rd Floor 
Memphis, TN  38125 

 

Sheila C. Cheston (Lufthansa) 
Wilmer, Cutler & Pickering 
2445 M Street, N.W. 
Washington, D.C.  20037-1420 

R. Bruce Keiner, Jr. (Continental) 
Crowell & Moring LLP 
1001 Pennsylvania Avenue, N.W. 
10th Floor 
Washington, D.C.  20004 

 

Roger W. Fones (DOJ) 
Chief, Transportation, Energy 
  & Agriculture Section,  
Antitrust Division 
Department of Justice 
325 7th Street, N.W., Suite 500 
Washington, D.C.  20530 
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Hugh M. Ford (Virgin) 
General Manager, Legal 
Virgin Atlantic Airways Limited 
The Office, Manor Royal 
Crawley, West Sussex  RH10 2NU 
United Kingdom 

 

Larry D. Cox, A.A.E. (MSCAA) 
President & CEO 
Memphis-Shelby County Airport Auth. 
2491 Winchester Road 
Suite 113 
Memphis, TN  38116 

 
Jon F. Ash 
Managing Director 
Global Aviation Associates, Lt.d 
1800 K Street, N.W., Suite 1104 
Washington, D.C.  20006 

 

Simon Knight 
First Secretary (Transport) 
British Embassy 
3100 Massachusetts Avenue, N.W. 
Washington, D.C.  20008 

David S. Stempler (ATA) 
President 
Air Travelers Association 
5335 Wisconsin Avenue, N.W. 
Washington, DC  20015-2034 

 

Office of Aviation Negotiations 
Department of State 
2201 C Street, N.W. 
Room 5531 
Washington, DC  20520 

First Secretary (Transport) 
British Embassy 
3100 Massachusetts Avenue, N.W. 
Washington, DC  20008 

 

Mayor Michael R. White 
Cleveland City Hall 
601 Lakeside Avenue, Room 202 
Cleveland, OH 44114 
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Joan Verplanck 
President 
New Jersey State Chamber of Commerce 
216 West State Street 
Trenton, NJ  08608 

 

Joseph Gonzalez, Jr. 
President 
New Jersey Business and Industry Assoc.
PO Box 230 
Trenton, NJ 08602-0230 

Philip Beachem, President 
New Jersey Alliance for Action 
Fieldcrest Avenue, PO Box 6438 
Raritan Plaza II, Raritan Center 
Edison, NJ 08818-6438 

 

Dennis E. Eckert, President & CEO 
Greater Cleveland Growth 
  Associates 
Tower City Center 
50 Public Square, Suite 200 
Cleveland, OH 44113-2291 

James Fry  
Corporate Counsel 
World Airways, Inc. 
HLH Building 
101 World Drive 
Peachtree City, GA  30269 
 

 

John Byerly 
Deputy Assistant Secretary 
    For Transportation Affairs 
State Department 
2201 C Street, N.W. 
Room 5830 
Washington, DC  20520  

Kevin Borland 
Director of Government Affairs 
Polar Air Cargo, Inc. 
100 Oceangate, 15th Floor 
Long Beach, CA  90802 

 

 

Nicholas S. Penn 
Leftwich & Douglas, P.L.L.C. 
1401 New York Avenue, N.W. 
Suite 600 
Washington, D.C.  20005 
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Pierre Murphy 
Law Offices of Pierre Murphy 
1201 Connecticut Avenue, N.W. 
Suite 550 
Washington, DC  20036 
(for  Fine and Arrow) 

  

 
 
 

 


